... Beforethe . . . .
COPYRIGHT OFFICE R
LIBRARY OF CONGRESS . . ,

Washington, D.C." "7 "7 0T T

In Re:
Determination of Statutory License Terms .
"Audio Services

Adjustment of Rates and Terms for the Docket No. 2001-1 CARP DSTRA 2

] Digital Performance of Sound Recordings

J OINT OPPOSITION
. . TO -
N REOUEST FOR CONSOLIDATION

The Recording Industry Association of America, Inc (“RIAA”), on. behalf of-
itself and SoundExchange, an unincorporated division of the RIAA, the American

Federation of Television and Radio Artists and the American Federation of Musicians of

the United States and Canada (collectively, “Copyright Owners and .Perfofmers”) 's_ulSmit.
the following opposition to the Peti_tion to Convene Copyri éht .Arl')itrzition Royalty_ I?enel_ .. ,

~ and to Consolidate Proceedings filed b}} Music Choice (dated October 11, 2001) (“Musio -

Choice Petition™).

BACKGROUN D

Sectlon 114 of the Copynght Act 17 U S. C § 114 estabhshes four d1st1nct .

+ . categories of digital trqnsmissions that may _b'e made pursnani fo statut_ory licens’e: @®

' mon-exempt, eligible nonsubscription- tfansrriissions-; (2) transmissions mads .by‘ Lo

o .preex1st1ng subscnptlon serv1ces (3) transmissmns made by preexrstlng satelllte d1g1tal :

audio radlo services; and (4) transmlssmns made by new subscnption services. For each

)
)
)
%
And Rates for New Subsonption D1g1ta1 ) Docket No. 2001-2 CARP DTNSRA
)
)
)



. Catégory of transmissions, reasonable rates and terms are detérmined either t_hroug'h

. voluntary negotiations or, if such negotiations are unsuccessful, through compulsory

arbitration proceedings conducted by a Copyright Arbitration Royalty Panel (“CARP”).
Section 114(f), 17 U.S.C. § 114(f), together with Chapter 8 of the Copyright Act, 17
U.S.C. § 801 et seq., sets forth the procedures for requesting, convening and conducting a
CARP_proceeding,. '

'According' to the statutory scheme established ini Section 114(%), rates for -

transmissions made by preexisting subscn'ption services and preexisting satellite digital

- audio radlo serv1ces are to be estabhshed usmg the four pohcy Ob_] ectlves set forth in"
. Sectlon 801(b)( 1) See 17 U S C. § 114(t)(1)(B) Once estabhshed such rates are to be . .

‘adjusted at ﬁve (5) “year 1nterva1s ina CARP proceedmg absent agreement of the .

1nterested pa:rties See 17 U. S C § 114(1)(1)(C) In marked contrast rates for

transmissions made by non—exempt, eligible nonsubscription transmissions and new

subscrrption servrces are to be estabhshed usmg the “Wilhng buyer/wrlhng seller”
standard that was adopted in 1998 wrth the passage of the Digltal Mrllenmum Copyn ght

Act (“DMCA”) Pub L No: 105 304 112 Stat 2890 (1998) see also 17 U S.C. §

‘ 114(t)(2)(B) Once estabhshed the rates for non-exempt ehgrble nonsubscnptmn
_ transmissions and new subscription services are to be adjusted at two (2')—’year intervals in

4 .~ a’CARP proceeding absert a‘greement of the interested parties.- See '17' U-.S,‘.C.._ §

1 14(f)(2)(C)

" To date, two separate CARPs have been convened with respect to the Section 114
statutory hcense The ﬁrst CARP Wthh 1ssued its report in 1997 (the “1997 CARP )
estabhshed rates and terms for. preexrstmg subscription services for the period 1996



- through'2000.. See Report of the Copyright Arbitration Royalty Panel in DocketNo, 96-5 - -

DSTRA ("‘.l 997 CARP Re.po;'t’”). These rates and terms were exjtended tb;ong 2001 as
part of the DMCA. The second CARP, Docket No. 2000-9 CARP.DTRA 1 &2, was
convened in July 2001 and is still in the process of determining rates and terms for non-
exempt, eligible nonsubscription transmissions for the periods 1998-2000 and 2001-2002
(the “Webcasting CARP”). No CARP has yet addressed the rate(s) to be paid for
transmissions made either by preexisting satellite digital audio radio services or by new
subscripti'on services.
Pursuant to Section 114(t), petmons have been filed by mterested partles : :
. requestmg the Copynght Ofﬁce to convene two CARPs —one to estabhsh rates and terms i '
o for the statutory hcense for transm1ss1ons made by preex1st1ng subscnptlon serv1bes and e
| preex1st1ng satelhte d1g1ta1 audlo radlo serv1ces, Docket No. 2001-1 CARP DSTRA 2,
and one to establi_sb rates and terrns for the statutory license for. transmissions rnade. by
new subscription servicesz .]‘)ocket_No. 2'0701—2 CARP DTNSRA. Music Cbejce is now . .
seeki_ng to consolidate these two proceedings apparently for its 'own convenience. |
As descnbed above the two proceedmgs Musm Choice seeks fo consolidate are
governed by sharply dlfferent legal Standards and are' subJ ect to rate adjnstments at

+ different intervals of time. See 170.8.C. §§ 114(f)(1)(B) and (C) 114(f)(2)(B) and (C)

) -'Ibe proeeedmgs yv111 also ;nvo_lve_tw_o_ (..atguably, .th__ree) types-of 'serv1e.e_s, operating urder- " - _' VL

very different sets of circumstances. . The two types of pre-existing services have, by
deﬁmtlon been i in existence since sometlme pnor to July 31; 1998 The hew subscnptlon
' serv1ces webe. not launched nn’nl sometlme aﬁer that date March 2000 in the case of
Music Ch01ce s new subscription service 1dent1f1ed ,aa “Backsta'ge Pass.”
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; . .The'.tvt/o" typesof nreexis‘tjng servrces and the newsubscnptlon sertfiees als,o h

operate in very different me_dia.” All three preexisting subscrip.tion servioes make their_ '
transmissions via cable or satellite providers as part of television programming packages.
The two preexisting satellite digital audio radio services make their transmissions directly
to consumers solely via satellite to dedicated equipment such as automobile receivers.
Copyright Owners and Performers reasonably believe that all of the new subscription

" services — including Music Choice’s Backstage Pass service — make their transmissions
directly to consumers via the Internet. - The econoinics and marketplace for these ‘
bu'sin:es's.esl "ar'e. eac‘:_h.tlery differ'ent, includtng th.e cost struetures, rex;enue ,opportu,m'ties
and competrtlon The technolo gles and optrons they afford the 11steners WhO recenze the
audlo programmmg also differ. Asa consequence the ev1dence that each of these |
services would find it necessary to present ina CARP proceedlng Would be extremeltf

different.

For the various reasons discussed above, consolidation of these two-proceedings

- would be akin to consolidation of a S_eetion 111 cable rate adjustment proceeding with a

Sectlon 119 satelhte rate adJustment proceedlng, somethlng the Copyrrght Ofﬁce has
'never done for good reason. Although there is overlap between the partres to those
. proceedrngs and the types of copyrighted pro gramrnrng at 1ssue, the vastly dlfferent rate- _
" : Setting standards'and statutory. -Iieense-in-tervals like those'in Section 114 w’ould' rnake -
such consohdatlon unworkable. Compare 17.U.S.C. § 801(b)(2) (Sect1on 111 standard)
'with 17 U: S C § 119(c)(3)(D) (Section 119 standard) Slmrlar d1V1s1ons exist between -
“the new subscnpuon serv1ce and preexrstmg subscnptron servme statutory lrcenses

- notwrthstandmg the fact that they appear 1n the same section of the Copynght Act.
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- ‘For all of thece re-aso’ns; Copyright Owners and .Per.forrner's 'be‘li_,eye_that ,
cons.olidation of the upcoming proceedings w_ill substantially increase the complexity o.f
the proceedings and cause confusion and prejudice without offering any offsetting

efficiencies or cost savings. Copyright Owners and Performers, therefore, urge the

Copyright Office to reject Music Choice’s request for consolidation.

_"ARGUMENT

L - MUSIC CHOICE OFFERS NO REAL SUPPORT FOR ITS REQUEST
.FOR CONSOLIDATION

._ . The Music Choice Petition' devotes only a Eingle,, ~perﬁ_1nctory sentence to-its
.'-_ requect for consolidation: “Cood_ cause ekiste to conéolidate the two proceedin'gs' m the "

.interest of fairness and efficiency.” Music Choice citesno basis for its conclusion that

“fairness and efficiency” favor consolidation nor does it anticipate or address the myriad
legal and evidentiary problems that would result if its request were granted.
As the only su'p'port'for its position, Muslc Choice c1tes a'-footnote thatwas
.jnclu.ded ina Cop.y.right, Ofﬁce_ 'Or‘d"er' issuecl in the_Webcusti:ng CARP, .et:footnote that '
- seerns' far rnore concerned with matters of timing than with matters of substance.. *
Accordmg to the Order .“If l\/lus1c. Choice files a pet1t1on pursuant to sectlon
' ll4(t)(2)(C)(1)(I) promptly, it w1ll be p0351b1e to estabhsh the six month voluntary
: negotratlon penod to run concurrently, or nearly concurrently, w1th the voluntary
negot1atron penod for preexisting subscnpuon serv1ces for the 2001 -2005 penod and if

: those negotlatlons are not successful 1t may be possrble to consohdate the CARP

. proceedlngs for preexrstmg and new subscnptrorr- services.” See Dlgltal Performance



. ..,R‘i:ght in Sound Rec:.OT.dings and Epném_éral;'liecpg:ding Rate Adj,}lst;nentﬁ Ptncesding,. _ e

2_000}_9 CARP DTRA 1&2at5,n4 (Qrdsr dated J. anuary_2, 20(.)1)(emphasis'.added).

\‘ The above suggestion, buried in a footnote in an order issued in an unrelated
| proceeding, can hardly be interpreted — as Music Choice would have it —as a
determination by the Copyright Office that the two proceedings at issue here should be
consolidated. There is no,indic;ation that the Copyl.right Office considered the problems
.associated with consolidating the two proceedings.”
II. BECAUSE THE TWO PROCEEDINGS ARE GOVYERNED BY SHARPLY~
DIFFERENT LEGAL STANDARDS, CONSOLIDATION WOULD. AFFECT

- THE COPYRIGHT OWNERS’ AND PERFORMERS’ SUBSTANTIVE
RIGHTS AND SUBSTANTIALLY PREJUDICE THEM :

' The two proceedmgs Mus1c Ch01ce seeks to consolldate are governed by sharply

of the statute, see 17 U.S.C. §§ 114(f)(1)(B) and (2)(B), were recently summarized by the
Copynght Office:

Sectlon 114 of the Copyrlght Act contalns two separate and

+ distinct standards for setting rates and terms for the statutory license under
which transmissions of sound recordmgs are made by means of d1g1ta1 -
audio transmissions. See, 17 U.S.C. 114(f)(1)(B) and (2)(B). Rates and’

- terms for transmissions made by preex1stmg subscnptlon services and .
preexisting satellite digital audio radio services are set to achieve four
objectives set forth in section 801(b)(1). These rates need not necessarily
be what a willing buyer and a willing seller would negotiate in an arms-

. length voluntary transaction. See, 63 FR 25394, 25399 (May 8, 1998); :
- Recording Tiidustry Association of A, Tne. v.-Librarian of Congress 176. .-
F.3d 528, 533 (D.C. Cir. 1999).

" The second standard for settlng rates and terms was added to
* section 114 in 1998 when Congress expanded the statutory license to
-+ ..« .. include transmissions made by non-interactive, nonsubscription services.
ST .7 Trsays that “[iln estabhshmg rates and terms for transmissions by e11g1ble
S ‘ nonsubscnptlon services and new subscription services, the copyright
arbitration royalty panel shall.establish rates.and terms that most clearly’

. 6.

different legal standards These differences, which.are set forth in the express language L



'. represent the rates and terms that Would have been negotlated n the
marketplace between a willing buyer and a w1111ng seller.’ 17 US.C:

114(HQ)®B).

Digital Performance Right in Sound Recordmgs and Ephemeral Recordmg Rate
Adjustment Proceeding, 2000-9 CARP DTRA 1 & 2 at 1-2 (Order dated July 16,
2001)(emphasis added). |

.. As the Copyright Office made clear in the above-cited Order, the differences in
the applicable legal standards are Subst,antive,' not rnerely semantic. Indeed, when ‘rate‘s.

and terms were determined for the preexisting subscription services in 1997 under the

L Sectlon 801(b)(1) standard the panel d1d not attempt to estabhsh “marketplace rates and, .'. L
. terms. Rather the 1997 CARP set rates and terms based upon factors such as the

ﬁnanmal Vulnerablhty of the subscription semees the need 6 keep such servicesin’ .

business, the ability of future CARP proceedings to readjust rates, the promotional value
of the services, and the risk such services had undertaken. See 1997 CARP Report at
198-201. As aresult, the 1997 CARP set a “low” rate applicable to preexisting

subscription services rather than a fair market value rate that would have been negotiated

" in a free market between a Willing buyer and a willihg seller. Id. 1[ 198. The 1997

. CARP s reasonlng for establlshing a rate that did not: rephcate what Would oceur in a- free N

market was upheld by the Copyrlght Ofﬁce see Determmatzon of Reasonable Rates and '

:- Terms for-the Digital Performance. pf Sqund_ Recordzngs, 63 Fed. Reg: 2_:;53.9.4, 25399._- e
. (May 8, 1998), and by the D.C. Circuit. See Recordzng Industry Association of Am., Inc.

V. Lzbrarzan of Congress 176 F.3d 528, 533 (D C C1r 1999)

In contrast to the factors that the 1997 CARP rehed on to amve at a below-market .
rate, the DMCA amendments to Sectron 114 dlrect a panel to estabhsh rates for new
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: 'subseription services (and.for hon-exempt, eligible nonsubscription services) under the . .

 “willing buyer/willing seller” standard. See 1_7.U._S:.C..'§ 114(H2)(B) (_“In establishing

rates and terms for transmissions by eligible nonsubscription services and new
subscription services, the copyright arbitration royalty panel shall establish rates and

terms that most clearly represent the rates and terms that would have been negotiated in

. the marketplace between a willing buyer and a willing seller.”)

" Copyright Owners and Performets bélieve that all of the partiés’ right to have the
evidence for each type of service considered under the appropriate legal standard will be

seriously comprom_i'sed if a single panel is required tohear e\%idence conoernjng tvt'o7three '

i d1st1nct types of services and then apply two sharply dlfferent legal standards to arrive at:

" rates and terms for such services. Even 1f it is mtellectuaIIy pos51b1e for a panel to apply

properly two d1fferent legal standards to evidence presented to them in a s1ng1e

proceeding, Copyright Owners and Performers believe that, as a practical matter,

- arbitrators presiding over a consolidated proceeding would have a difficult time

preventing the evidence submitted under one standard. ﬁom affecting the rates to be

‘ estabhshed under the other standard Moreover the drfﬁculty of applymg the two.
: dlfferent legal standards in one’ proceedmg would create confus1on and hkely grve rise to
. multiple objections by the partr_es as to whether particular evidence was relevant under a

.. particular standard. . -+ - -

Where, as here, consolidation could affect the substantive rights of the parties and

- cause them prejudrce the Copynght Ofﬁce should not exercise its consohdatlon

- - '.authonty Cf D1g1ta1 Performance Rrght n Sound Recordlngs and Ephemeral Recordlng E

Rate AdJustment Proceedlng,. 2000—9 CARP DIRA 1 &-2 at5s .(Consohdatlon Order

8. .



datet_i ﬁecember 4, 20.00).(."?[;'('3] onsolidati‘on Wili' riot‘_ affect the substarttive nghts of the - ,. L .

'parties. to present their evidence for both time periods, nor will it cause them _prejudice.”)§

Id. at 3 (granting consolidation of the Webcasting CARPs for 1998-2000 and 2001-2002
on the grounds that consolidation was “purely a procedural matter.”)

As noted above, what Music Choice has proposed with respect to consolidation
would be akin to consolidating proceedings for establishing royalty rates for cable

systems under Section 111 and satellite services under Section 119 becausé both services

_delivered over-the-air broadcast station signals to subscribers. The mere fact that the two

statutory 11censes for subscnption audlo serv1ces at issue. here appear in the same section

', ' of the Copyrrght Act should not lead the Ofﬁce to mlmmize and confuse through

consolidatlon the clear dlstlnctrons between the legal and factual cn‘cums‘tances mVOIVed

with each.

THE DIFFERENT RATE ADJUSTMENT INTERVALS WILL ADD
FURTHER CONFUSION TO A CONSOLIDATED PROCEEDING

According to Séction 114, the rate(s) fo'r transmissionis made b'y'.pre‘existing .

) subscription services and preexisting satellite digital audio radio services are required to

‘be adjusted at ﬁve (5) year mtervals in a CARP proceeding absent agreement ofthe .. .-

1nterested parties. See 17 U S. C § 114(t)(1)(C) By contrast, the rates for transmissions

'made by new subsonption (and by non—exempt e11g1b1e nonsubscriptlon serV1ces) are ’
o requlred to be adJusted at two (2)-year mtervals ma CARP proceedmg absent agreement -

" ofthe. interested parties. See 17U.S.C-§ 1 14(H(2)(C). While at first blush this disparity

does not appear particularly relevant to the initial rate setting proceedings at issue here, it. .



g ,b,éconmé:cléar upon 'éins:'f;r‘inspicciion .1.:.hat. the different .adj u.s’;mcnﬁ iﬁtenv.als' Would::add
_. another }ayer of confusion and cornple;xit_}; to a consqlideited p;qceeding. |

The Copyright Office has not yet announced which time perio"ds the new
subscription services proceeding will cover. According to the statute, however, a CARP
will be required to set an initial rate for any portion of the 1998-2000 period during which
any.new subscription service was operafting.l,. which rate will then have to be adjusted for
the period 2001-2002 and for. each two (2)-year period theréafter.- The CARP that hears
" - evidence concerning the preexi:stin;g subscription services and preexisting satellite digital
auéio ‘r.aldi.nlser{'i;:e;é. nn the -dther hénd will h.a\;e two rate—setting tas:ks.before' it: (lj'to' N

'_ adjust the rate for. the preex1st1ng subscnptlon serv1ces that was 1mt1a11y set in the 1997

o CARP for the penod 2001: -2005; and’ (2) to set an 1mt1a1 rafe’ for preex1st1ng satelhte

d1g1tal aud1o rad1o services for any port1on of the penod from 1996—2001 during Whlch
_ any such senYice was operating2 and to gdjust that rate for the period 2001-2005.

: 'Req‘nirin.g a.rbi_trat'or_s to re?ceive evi_dence for th_ese.n‘lultiple' time periodsj. wc‘)ul.c.l add‘ .
further confnsiqn and goxnplexity to a consolidated ,proceenl_ing that would ailr'e.ady.be 3

comiﬁlicated by the statntory reéluifément to apply two different legal standards.

! Copyright Owners and Performers understand that Music Choice has been operating a
new subscription service since at least as early as March 2000. It is unclear whether there
- are other new subscription services that predate it. . .. -

2 Copynght Owners and Performers understand that XM Radio launched its serv1ce in
late 2001. :

10. . .



CONSOLIDATION WILL N OT LEAD TO ANY INCREASED EF T ICIENCY '
IT WILL MERELY CAUSE IN CREASED COMPLEXITY AND CONFUSION

" In'the Webcasting CARP, the Copyright Office décided to consolidate the 1998-
2000 and 2001-2002 proceedings after determining that “[c]onsolidation will avoid
duplication of evidence, reduce the overall cost of the proceeding, and yield a timely

established royalty fee for the 2001-2002 period.” Digital Performance Right in Sound

.Reeo.rding.s. and Ephemerai Recording Rate Adjuétment Prooeedrhg, 20'00—9‘C-A-RP

DTRA1 & 2 at5 (Consohdatlon Order dated December 4, 2000) Consohdatlon of the

i ,two proceedmgs at issue here w111 have Just the opp031te effect

The preex1st1ng subscnpt1on serv1ces/preex1st1ng satelhte d1g1tal aud1o radio .

serv1ces proceedmg has only ﬁve (5) partles AEI Mus1c/DMX Mus1c Inc Muzak LLC, Ll

* - Music Choice; XM Satellite. Radlo Inc.; and Sirius Satelhte Radio, Inc. (collect1ve1y, the

“Preexisting Services™).> Other than Music Choice, to the best of Copyright Owners’ and

Performers knowledge none of the Preex1st1ng Serv1ces presently offers a new

¥ subscription service. As a result there Wﬂl be nor overlap other than Mu51c Ch01ce — 11 .

, the services involved in the two proceedings and there should be very little overlap in the
' ev1dence presented in the two proceedmgs It is doubtful that even Music. Choice will -
submit duplicative ev1dence g1ven the fact that a dlfferent type of servrce is at 1ssue.1n

" each proceeding.

More lack of ‘overlap can be found by e'xamirlirlg'the rhedia m 'Whiehﬂthe various :

services or)erate. All three of the preexisting .suh'scription services make digital audio

i transmissions available to th_e public via 'cab'le' or satellite, or both; via intemlediariés who - .

11



- offer the1r programmmg as part of larger telev1s1on programming packages Each of the

preex1st1ng satelhte d1g1ta1 audio rad1o serv1ces makes d1g1ta1 audio transmiss1ons
available to the public solely via satellite to dedicated equipment such as automobile
receivers. These two services — XM Satellite Radio and Sirius Satellite Radio — share a
duopoly of FCC licenses granted for such services, which ensures that there will be no
new subscription services offering satellite digital audio radio services.

By contrast, Cop'yri ght Owners and Performers reasonabl}t'believe that all

services intending to participate in the new subscription services proceeding offer their

- s,er-vices: directly to iisteners’ general p_urpose cornputers 'v.ia. the interne,t. Evén Music -

,Ch01ce S new subscnptron serv1ce Backstage Pass makes d1g1ta1 audlo transmissmns v1a

B the Internet See Mus1c Chorce Petitlon at 1’

These differences in delivery media and the evidence required for diffe'rentiating:

the rates and terms that should apply to such media Will lead to further confusion, not

efﬁc1ency, if the ftwo proceedings were consolidated In order to render a de01s1on the

_ arbltrators W111 be forced to sort through. testimony and ev1dence and develop aworking -
understandlng of not one or two but three separate music de11very models Such ev1dence
'Wlll be addltive not overlappmg, and consohdatlng the proceedmgs w111 do nothmg to

_ streamline the evidence or eliminate any perceived duplication of evidence.

Because these parties all had to be in existence as of July 31 1998 “this list cannot be

expanded absent congressional action.
12



. CONCLUSION

_Inthe Webcasting CARI__)?' the Cop'yright Office made 'clear' that""['ijf,'_ in the view

of the Library, a consolidated proceeding will be so complicated and involve significantly

larger amounts of testimony and evidence than a single proceeding, then consolidation is

not an option.” Digital Performance Right in Sound Recordings and Ephemeral

Recording Rate Adjustment Proceeding, 2000-9 CARPDTRA1 & 2 at 4 (Consolidation

* Ordeér dated Decémiber 4, 2000). Given the différent legal standards, the different rate

adjustment 'intervals the lack of overlap among the parties to the proceedings, the

. "drfferent dehvery models and the dlfferent economrc and marketplace condltlons under .
,whlch the vanous services covered by these proceedmgs operate thrs is pre01se1y the )

. result that vsrould OCour if the Mus1c Ch01ce request were granted

| . For the reasons stated above, Copynght Owners and Performers respectﬁ,tlly

" request that the Copyright Office deny Music Choice’s request tor consolidation

Copynght Owners and Performers further request that the Copynght Ofﬁce set the dates .

. for ﬁhng direct cases in the two proceedmgs currently pending before the Copyright

Office.”
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